The   complainant   claims   two   protected   activities:

1,    "The   incident   on  February   10th,    for which  he  was   initially
suspended   and   later   terminated,   involved   his   calling   for   a   safety  grievance
and  a  grievance  man  on  his   job   site  pursuant   to   section   6.1.H  of   his   union
contract."

2.    "His   testifying   in  engaging   in   administrative   law   appeals   against
Magma  Copper  Company  on  at   least   two   prior   occasions   involving   three
different   complaints."

In   addition,   Haro   intreduced   evidence   of   filing   numerous   grievances,
an   indeterminate   number   of  which  were  connected   with   safety.      These
activities   are  protected  by   the   Federal   Mine   Safety   and  Health   Act   of   1977,
and may not  be   the  motivation   in  taking   adverse   personnel   action   against   an
employee.     Pasula v.L _Con_s_olidatiQn   Coal __Go_,,   supra;   Robin^tte   v.   United^
Castle  Co.,   3  FMSHRC  803   (1981).Thus,    the   complainant   established   by   a
preponderance  of  the   evidence   that   he  did  engage  in  protected   activities  by
filing  complaints  with   the Mine   Safety  and  Health Administration   in   1978
and   1979   and   then   filing   safety  grievances   in  1979.

The   second   element  of Haro's  prima   facie  case must   be   a   showing   that
adverse   action  was   taken   and   was  motivated   in  any   part   by   the   protected
activity.      In  Secjre^tary of  Labj)r,   Mine   Safety  andHeaJth   Admin is t rat ion^
Ex  Rel.   Johnny N.   Chacon v.   Phelps   Dodge   Corporation,   2   FMSHRC   2508   (1981),
the  Review  Commission  utilized   four   criteria   in   analyzing   the   operators
motivation  with   regard   to   an adverse   personnel   action:

"1.   Knowledge   of  the   protected  activity;
"2,   Hostility   toward   protected   activity;

"3.   Coincidence   in   time  between   the   protected   activity   and   the   ad-
verse   action;   and
"4.   Disparate   treatment  of   (the  complainant)."

A reasonable   inference   to  be   drawn   from  the   activities   of  Haro   in
filing   three  different   complaints   under   the   jurisdiction   of   a   Federal   Mine
Safety  and  Health  Act   of  1977,   as   well   as   the   filing  of  numerous   grievances
against   the  respondent   is   that  management   had   knowledge   of  Haro's   protected
activities.     Bud Vogt,   the   section   foreman,  mechanical   division,   testified
that  he  was   aware   that  Haro  had   filed MSHA complaints   and   "a   tremendous
amount   of  grievances".     He  also   testifed   that  he was   aware   that  MSHA or   the
State Mine  Inspector  had  come  out   to   the   property  on  one   occasion   in
response   to Haro's   complaint.     Bob   Zerga,   the  mine   superintendent,   also   had
knowledge  of Haro's   protected   activity.     He had  been   involved   in  the  MSHA
charges  brought   by  Haro   and  was   also   involved   in his   safety  grievances.

However,   there  was  no evidence   from which   to  draw  an   inference   that
management   was   in   any  way  hostile   toward   protected   activity   on   the   part   of
Haro.     When Zerga  was   notified  of  the   facts  concerning   the   alleged   in-in   that   the   supervisor   failed   to
